IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADHI PARASAKTHI CHARI TABLE,
MEDI CAL, EDUCATI ONAL. AND :
CULTURAL SOCI ETY OF NORTH AMERI CA, : CIVIL ACTI ON
Plaintiff, : No. 09-cv-1626
V. :

TOWNSH P OF WEST Pl KELAND,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. March 17, 2010
This case is before the Court on Plaintiff’'s Mtion to
Conpel Discovery (Doc. No. 41). For the reasons set forth in the
attached Menorandum Plaintiff’s Mtion shall be GRANTED i n part

and DENIED in part.

Factual Backgr ound

The factual background of this case has been set forth in
this Court’s prior orders, and only a brief sumary wll be
provi ded here. Plaintiff filed the present action on April 17,
2009. This Court entered a Scheduling Order on June 29, 2009,
establishing the deadlines for discovery, and nmeking all fact
di scovery due by Cctober 26, 2009. Plaintiff was then to provide
Def endant with expert reports by Novenber 16, 2009, and Def endant
was to provide Plaintiff wth expert reports by Decenber 16
2009. Expert discovery was to be conpleted by January 15, 2010.
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This Court then entered an Anended Scheduling Order on Cctober
19, 2009, providing the parties wwth an additional 60 days to
conpl ete discovery, and extending all deadlines contained in the
prior order accordingly.

Plaintiff served its First Interrogatories and Request for
Production of Docunents on July 2, 2009. After a series of
extensi ons of deadlines fromPlaintiff, including a period during
whi ch the attorneys explored the possibility of settlenent,

Def endant provided its response to interrogatories and docunent
requests on Cctober 28, 2009. |In addition, Defendant provided
Plaintiff with its electronic discovery on Decenber 24, 2009, and
suppl enmented its responses on Decenber 28, 2009. Finally, on
sone unknown date, Plaintiff filed, and Defendant responded to,
Plaintiff’s Second Request for Production of Docunents.

On February 9, 2010, Plaintiff filed its Motion to Conpel,*
listing a series of problenms with Defendant’s responses to
di scovery. Plaintiff’s conplaints can roughly be grouped into
three categories: first, Plaintiff asserts that many of its

interrogatories and docunment requests remain unanswered; second,

aAs an aside, we feel conpelled to comment on Plaintiff’s subm ssions to
this Court. These submi ssions have been so riddled with m sspellings,
t ypographical errors, fragnented sentences, and anbiguities that it has becone
clear that Plaintiff's attorneys sinply are not taking the tine necessary to
review their subm ssions before filing themw th the Court. Al though we
understand that m stakes are inevitable, the blatant errors that litter
Plaintiff's subm ssions—ncluding, for exanple, the very first word of
Plaintiff's Reply Brief on the instant notion—are sinply unprofessional,
i nappropriate, and unacceptable. Going forward in this case, Plaintiff’'s
attorneys are advised to subnmit only final products rather than what can nost
accurately be referred to only as drafts.
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Plaintiff believes that there are serious issues with electronic
di scovery that nust be addressed; and third, Plaintiff contests,
| argely on procedural grounds, Defendant’s raising of privilege
in response to several discovery requests.
St andard

Di scovery in the federal courts is outlined by Federal Rule
of Cvil Procedure 26. Under this rule, “[p]larties may obtain
di scovery regarding any non-privileged matter that is relevant to
any party’s claimor defense.” Fed. R Cv. P. 26(b)(1). The
rules then provide for several specific nethods of discovery,
i ncl udi ng by request for production of docunents, Fed. R Cv. P.
34, and by interrogatory. Fed. R Cv. P. 33. 1In responding to
interrogatories, a party nust either answer the interrogatory or
object with specificity to the request. Fed. R Cv. P. 33(b)
(3)-(4). Simlarly, in responding to a request for production of
docunents, a party nust “state that inspection and rel ated
activities will be permtted as requested or state an objection
to the request, including the reasons.” Fed. R Gv. P.
34(a)(2)(B). As with interrogatories, an “inconplete or evasive”
response to docunent-production requests is considered a failure

to disclose. Fed. R Cv. P. 37(a)(4). A party nmay object to
di scovery requests for any of the reasons listed in Rule
26(b) (1) (O, which include, but are not |imted to, that the

di scovery is cunul ative, duplicative, or the benefit of the
di scovery outwei ghs the burden of obtaining the informtion. | f
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the party does not properly object to the interrogatory, the
objection is waived unless the court decides to excuse the
failure. Fed. R Cv. P. 33(b)(4). Wen discovery requests are
not answered or are inconpletely answered, the requesting party
may seek an order fromthe appropriate court conpelling
responses. Fed. R Cv. P. 37(a).

Di scussi on

I nterrogatories and Docunent Requests

Plaintiff clainms that Defendant has inadequately responded
to Interrogatories 2 through 4, requests for docunment production
4 through 7, and second requests for docunent production 1, 4, 5,
and 7. In addition, Plaintiff seeks to re-depose several
i ndividuals, as Defendant allegedly did not informthese
deponents to bring the docunents requested by Plaintiff to their
deposi tions.

As an initial matter, Plaintiff appears to argue that
Def endant has wai ved all objections, as they were not tinely
filed. Inits Mdtion to Conpel, Plaintiff states that, because
Plaintiff did not object within 30 days as required by the
Federal Rules of Civil Procedure, all objections have been
wai ved. This contention is without nerit. Plaintiff has not
al | eged that Defendant was untinely in filing its answers to
interrogatories, as several extensions were granted for Defendant

to do so. As Federal Rule of Cvil Procedure 34(b)(2)(A)



explicitly states that a “shorter or |onger tine period may be
stipulated to,” there is no hard-and-fast requirenent that

Def endant respond within 30 days. In this case, Plaintiff and
Def endant agreed to an extensive delay in Defendant’s tinme to
respond as they pursued a settlenment, and it appears that the
parties chose not to set a specific date by which Defendant’s
responses were due. Defendant appears to have conplied with the
parties’ agreed-upon tinme frane, filed its answers before the

di scovery period concluded, and raised its objections at the sane
tinme that it answered the interrogatories. Defendant’s

obj ections, therefore, were not waived.?

Interrogatories 2-4

W will begin wwth Interrogatories 2 through 4. As we
beli eve that Defendant has fully answered these interrogatories,
no order will be issued to conpel further responses to these.
Looking first at Interrogatory 2, Plaintiff finds fault with
Defendant’s failure to disclose the subject matter about which
each expert was expected to testify. The interrogatory, however,

explicitly asked about those “expected” to testify and the

2AIthough not entirely clear, it appears that Defendant m ght contend
that this Court’s Scheduling Order extended Defendant’s deadline for
responding to interrogatories until the conclusion of fact discovery, no
matter when Plaintiff served its interrogatories. To the extent that
Def endant’ s response advocates this position, it is without nmerit. This
Court’s Order nerely required that Plaintiff serve its interrogatories early
enough to all ow Defendant to respond before fact discovery ended, and
prevented the parties from extending Defendant’s time to respond beyond this
deadline. It was not this Court’s Scheduling Order, but the agreenents
between Plaintiff and Defendant that extended Defendant’s time to respond to
i nterrogatori es.
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subj ect matter about which these wi tnesses were “expected” to
testify. Defendant answered the interrogatory to the best of its
ability at the tinme that the question was asked, stating that it
had not yet made any determ nati ons about expected w tnesses, and
| ater supplenented its response by providing Plaintiff with an
expert report. Not only does this response fully answer the
guestion asked, but Plaintiff cannot claimprejudice for not

i mredi ately receiving a substantive response. This Court’s prior
Order set the deadline for expert discovery, and Plaintiff cannot
unilaterally alter this Order and nove up this deadline sinply by
requesting the information via interrogatory.® W, therefore, do
not see a need for any order on this interrogatory.

Turning to Interrogatory 3, Plaintiff requested the nanes of
any peopl e having information about Defendant’s Answer or
Affirmative Defenses, as well as any statenents or di scussions
with potential witnesses. Defendant initially sinply referred
Plaintiff to its initial disclosures, as Rule 26(a)(1) (A (i)
requires the disclosure of “each individual likely to have
di scoverable information.” \When Plaintiff followed up with
Def endant, it was infornmed that Defendant had not yet taken
W t ness statenments or considered potential w tnesses. Defendant

later filed its Supplenental Answers, and at that point listed 8

W will address Plaintiff's Mtion to Strike Experts in a separate
order. For the purposes of this Menorandum we take no position on whether
Defendant timely filed its expert reports, but nerely find that Defendant was
not at fault inits answers to interrogatories concerning the experts.
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potential experts and 45 additional potential |ay w tnesses.
Simlarly to Interrogatory 2, therefore, Plaintiff has received a
conpl ete response to its question; the interrogatory asked for
any individuals “known or believed by you” to have know edge, and
Def endant cannot be faulted for not providing a conplete |ist

i mredi ately, so long as it supplenented its answers as know edge
becane avail able. Because there has been a conplete answer, no
order conpelling a further response to this interrogatory is
necessary.

Finally, Defendant fully answered Interrogatory 4, which
asked for all evidence relied upon by Defendant when it denied
Plaintiff’s requested use of the property, and specifically for
any of that evidence that constituted a legitinmte governnent
interest or related to Defendant using the | east restrictive
means of achieving this interest. Defendant stated that it
relied only on the information presented to it at the hearings,
and provided a copy of the transcripts, exhibits fromthe
hearings, and the witten decision. As Defendant has since
poi nted out, Pennsylvania |law requires that the zoning board’ s
decision be limted to the evidence presented before it.

Further, Plaintiff’'s request only asks for information rel ating
to a legitimte government interest or a |east restrictive neans
of achieving that interest to the extent that it was relied upon

by Defendant in making its decision. Defendant, therefore, in



providing the materials listed, has conpletely responded to this
guestion. Gven that Defendant has fully answered Plaintiff’s
interrogatories, this Court wll not issue a notion to conpel
addi ti onal responses.

Docunent Requests

Turning to the docunent requests, the ngjority of these also
seemto have been appropriately answered. W w |l address each
all egedly deficient response in turn, below. First, Plaintiff
states that Defendant has not provided any docunents in response
toits First Request 4, which requested any docunents provided to
awtness. Simlarly to Interrogatory 2, this request, however,
attenpted to obtain information that was forthcomng in
Def endant’ s expert reports. To the extent that this docunent
request sought to obtain this informati on before the expert
reports were due, it was acceptable for Defendant to wait until
t he subm ssion of these reports to disclose the docunents.
Further, Defendant has informed Plaintiff that no docunents were
provided to lay witnesses, and that there were, therefore, none
to produce. Because of this, the request has been fully
answer ed.

Next, Plaintiff seeks a further response to its Second
Request 1 for all current and forner drafts of the Wst Pikel and
Townshi p Conprehensive Plan. Defendant responded by providing a

website fromwhich the 1999 Conprehensive Plan and the 2006



Addendum coul d be downl oaded. Further, Defendant objected that,
beyond this, the request was overly broad and not relevant to a
claimor defense. 1In this instance, we disagree with Defendant.
Certainly it would be overly broad for Plaintiff to request every
draft of every version of the Conprehensive Plan for West
Pi kel and Townshi p, and the rel evance of plans prior to the 1999
Plan is not apparent to this Court. W do not, however, believe
that it is overly burdensone or irrelevant for Plaintiff to seek
drafts of the 1999 Conprehensive Plan or the 2006 Addendum i f
t hese docunents exist. Further, to the extent that Plaintiff
objects to being provided with a website fromwhich it can
downl oad the plans, it is entitled to a printed out, paper copy
from Def endant .

Turning to Second Request 4, Plaintiff is not entitled to
t he retai ner agreenent between Defendant and its attorney.
First, Defendant has appropriately objected, and we cannot see
any rel evance that the retainer agreenent between Defendant and
its attorney, which was entered into after the allegations in the
Conpl ai nt occurred, has to a claimor defense in this case.
Further, Plaintiff’s argunent that Defendant has waived its
attorney-client privilege by publicly acknow edging that it has
retai ned Pepper Ham lton is utterly without nerit. Defendant,
therefore, need not produce any additional docunents in response

to Second Request 4.



In regard to Second Request 5, requesting all docunents
prepared by Defendant in connection with Plaintiff’'s property, it
is uncl ear whether these docunents have been received. Defendant
informed Plaintiff that these docunents were included in the
el ectronic discovery provided on Decenber 24, 2009. As there
appear to be ongoing difficulties with electronic discovery,
which will be nore fully addressed below, we think it best at
this point to refrain fromrequiring an additional response.
After the electronic discovery has been fully received and
revi ewed, should Plaintiff still believe that it is entitled to
addi tional production in response to this request, it can then
return to this Court for an additional order.

Finally, with respect to Second Request 7, Defendant need
not provide any further response. It seens, sonewhat
paradoxically, that Plaintiff seeks an order of adnmoni shnent
agai nst Defendant for producing a responsive docunent. Plaintiff
seeks an “on the record explanation” for how Defendant found the
produced docunent after it had informed Plaintiff that its
exhaustive search had not turned up any docunents. |Instead, we
bel i eve that Defendant should be comrended for producing the
responsi ve docunents even after it believed that it had concl uded
its search and had communicated this to Plaintiff. W trust that
the parties are continuing to act in good faith toward one

another, and we are not wlling to conpel a further response from
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Def endant sinply because Plaintiff seens suspicious of
Defendant’s notives. Defendant has fully responded to the
request, and no order on this subject is necessary.

Second Depositions

Finally, Plaintiff seeks to re-depose several w tnesses due
to their failure to bring docunents to their depositions as
requested. Plaintiff has not sought sanctions agai nst Defendant,
nor, to this Court’s know edge, has it issued second notices of
deposition or subpoenas for second depositions that it is now
seeking to enforce. Rather, Plaintiff sinply seeks an order from
this Court authorizing a second deposition at Defendant’s
expense. W are unsure, however, of the grounds for granting
such an order. Although Defendant does not deny that its
W t nesses did not produce the requested docunents, Defendant has
stated both that it infornmed Plaintiff prior to the depositions
that it would not be able to produce all of the docunents prior
to the schedul ed depositions, and that the docunents have since
been provided. Plaintiff has not alleged any particularly
critical docunment or inportant issue that it wishes to explore
during these second depositions, nor has it alleged any
continuing harmother than not having its subpoenas fully
followed. Due to the fact that this Court does not see any

prejudice that resulted fromthis failure, we are unsure of what
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pur pose the second depositions would serve.* W, therefore, do
not think it appropriate to grant Plaintiff’s request at this
point. Inportantly, however, we take no position on whether
Def endant’s or its witnesses’ responses to Plaintiff’s notice of
depositions and subpoenas duces tecum were conplete or
appropriate. Rather, we sinply do not see any ground at this
point for conpelling a second round of depositions at Defendant’s
expense.
El ectroni c D scovery

Plaintiff also asserts that it has not received conplete
el ectronic discovery. |t appears that Defendant supplied its
el ectronic discovery to Plaintiff through an e-mail wth
attachnments that would allow Plaintiff to download all of the
docunents. Upon receiving the e-mail, Plaintiff’s counsel
i nfornmed defense counsel that he was unable to access all of the
information. Defense counsel states that he offered technical
assi stance, if necessary, to allow for Plaintiff to access all of
the information sent, but states that Plaintiff’s counsel
informed himthat the technical difficulty had been sol ved.

Al though Plaintiff asserts that Defendant’s responses have

‘W are not attenpting to nminimze the seriousness of this issue, but
are nerely trying to highlight the problemwith Plaintiff’'s request as
currently raised. Plaintiff has brought a Mdtion to Conpel discovery, but
Plaintiff has already deposed this group of w tnesses, and has now received
t he requested docunents. For this Court to conpel further depositions,
Plaintiff would need to denonstrate that these depositions would serve sone
purpose or aid the discovery process. As Plaintiff has not done so, we see no
reason to conpel additional depositions at this point.
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been deficient in several areas, Defendant responds that these
docunents were all included in the electronic discovery. At this
point it is unclear whether Plaintiff has received all of the
docunents that Defendant intended to send and still objects to
what was produced, or if Plaintiff has only been able to receive
a portion of the docunents sent by Defendant. We think it best,
therefore, to order Defendant to ensure that Plaintiff has
received all of the intended discovery. W do not think it
necessary to mandate the formin which Defendant chooses to do
this, but suggest that Defendant either provide Plaintiff with an
i ndex of the produced docunents, attenpt to electronically send
the information in another format, or sinply print the electronic
information and deliver it by mail. Followng this, should
Plaintiff still believe that additional production is warranted,
it my return to this Court seeking an additional order.
Def endant’ s Assertion of Privilege

Finally, Plaintiff argues that Defendant has inproperly
raised a privilege objection to the production of e-mails, and,
therefore, asserts that the e-mails all nust be produced. It
appears that Plaintiff does not contest that a privilege m ght
apply, but, instead, contests the assertion solely on procedural
grounds. In response, Defendant notes that the parties had
agreed to produce their respective privilege logs at “a nutually

convenient tinme,” as Defendant was in the process of producing
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9000 pages of docunents and approxi mately 2000 pages of e-nmils.
Plaintiff has not stated that the parties did not nmake such an
agreenent, and this Court, therefore, does not possess sufficient
information to | evy sanctions on Defendant for the delay in
submtting its privilege log. Further, as Plaintiff is nowin
possession of the privilege |log, we do not see the need to enter
any additional order on this topic, and Defendant will not be
prevented fromasserting a privilege to particul ar docunents.

Concl usi on

Plaintiff’s Mdtion is granted in part and denied in part.
Def endant has fully and appropriately answered all of Plaintiff’s
interrogatories. Although Defendant does need to supplenent its
response to Plaintiff’'s Second Docunment Request 1 and needs to
ensure that Plaintiff has received all electronic discovery, in
all other respects, Plaintiff’'s Motion is denied. Further, we do
not think that the present Motion raised appropriate grounds on
which this Court can order a second deposition of several of
Defendant’s witnesses, and Plaintiff’s request that this Court do
so is denied. Finally, we do not believe that Defendant has
wai ved its objections or assertion of privilege, and, therefore,
to the extent that the objections are found applicable, they are

not wai ved.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ADHI PARASAKTHI CHARI TABLE,
VEDI CAL, EDUCATI ONAL, AND

CULTURAL SOCI ETY OF NORTH AMERI CA, ClVIL ACTI ON

Plaintiff, : No. 09-cv-1626

V.

TOWNSH P OF WEST Pl KELAND,
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Def endant .
ORDER
AND NOW this 17th day of March, 2010, upon

consideration of Plaintiff’s Mdtion to Conpel Discovery (Doc. No.
41) and responses thereto, it is hereby ORDERED that the Mtion
is GRANTED in that Defendant shall provide an additional response
to Plaintiff’s Second Docunent Request 1 and to Plaintiff’s
requests for electronic discovery, as outlined in the attached

Menorandum In all other respects, Plaintiff’s Mdtion is DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

16



